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Public

Charitable

Institution

a. Background

There are two types of foundations for tax
purposes under the Revenue Code, i.e. foundation
founded as a group of persons’ and foundation
registered as a juristic person under the Civil and

Commercial Code.” A foundation in form of a
group of persons is subject to personal income tax,
while foundation registered under the Civil and
Commercial Code is subject to corporate income
tax. Generally, registered foundation’s incomes

Y LB (1% Class Honors, Chulalongkorn University); LL.M. (Columbia Law School).

2 Group of persons means two or more persons agree to unite for a common undertaking, that is not in form of a partnership under
Section 39 of the Revenue Code as amended by Revision of the Revenue Code (No. 39), B.E. 2557 (2014).

* Section 122 of the Civil and Commercial Code.
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which are registration fees or maintenance fees from

members, or cash or assets received as donations

or gifts are exempt from income tax; therefore,

the amount shall not be included for income tax
- 4

computation.

b. Published Public Charitable
Institution
A foundation can apply to be a public

charitable institution if it meets criteria set under
Notification of the Ministry of Finance.” Once
approved by the Director-General of the Revenue
Department and published to be a public charitable
institution in the Government Gazette, the foundation
and its donators shall be entitled to certain benefits
under the Revenue Code:

(i) the foundation is exempt from corporate
income tax under Section 39 of the Revenue Code;

(i) individual donators shall be entitled
to allowance in an amount actually donated but not
exceeding 10 percent of the remaining amount after
the deduction of expenses and other allowances;’

(iii) corporate donators shall be entitled to
deduct donated amount as expense in an amount not
exceeding 2 percent of net profit;’ and

(iv) donation of property shall be exempt
from value added tax.’

c. Criteria

Recently, the Ministry of Finance has issued
a new criteria regarding the consideration of public
charitable institution, i.e. the Notification of the
Ministry of Finance on Income Tax and Value
Added Tax (No.704), B.E. 2561 (2018) dated
21 May B.E. 2561 (2018). The previous criteria
was under Notification of the Ministry of Finance
on Income Tax and Value Added Tax (No.531),
B.E. 2555 (2012) dated 15 October B.E. 2555 (2012).
The new criteria shall be applicable to requests filed
from 1 June 2018 onwards. The present criteria are
as the followings.

(i) A foundation must be a juristic person
and has filed a written request to the Revenue
Department;”

(ii) The name of the foundation must

"non

not contain the words "company limited," "public
company limited," "ordinary partnership,” "limited
partnership," or "juristic partnership,” or any other
words which have similar meanings;

(iii) The foundation must have a purpose
to conduct public charity only in Thailand and must
not provide any benefits to specific individuals,
groups of persons, or entities;

(iv) The operation of the foundation must

be within the scope of its objective;

Section 63 Bis (13) of the Revenue Code.

Notification of the Ministry of Finance on Income Tax and Value Added Tax (No.704) Re : Criteria for Consideration and Announcement

of Organizations, Public Charitable Institutions, Health Facilities and Educational Institutions under Section 47 (7) (b) of the Revenue
Code and Section 3 (4) (b) of the Royal Decree under the Revenue Code Regarding Value Added Tax Exemption (No0.239), B.E. 2534
(1991) as Amended by the Royal Decree Issued under the Revenue Code Regarding Value Added Tax Exemption (No.254), B.E. 2535

(1992).
Section 47 (7) (b) of the Revenue Code.

9 September B.E. 2535 (1992).

Section 3 (4) (b) of the Royal Decree (No0.239), B.E. 2534 (1991
Nevertheless, if the foundation’s objective and operation are similar to those of a registered foundation, it is still eligible for

Section 65 Ter (3) of the Revenue Code. Notification of the Director-General of the Revenue Department on Income (No.44) dated

y dated 26 December B.E. 2534 (1991).

consideration to be approved and published to be a public charitable institution.
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(v) The foundation’s name must not be
used for the benefits of specific individuals, groups
of persons, or entities:

(vi) The operation of the foundation
committee must not be for the benefits of specific
individuals, groups of persons, or entities;

(vii) The foundation must have been
founded .for at least three accounting periods (36
months);

(viii) The Revenue Department will review
documents regarding the foundation's operations
(for three accounting periods before the filing of the
request). The documents may include, for example,
minutes, balance sheets, income statement audited
by certified auditors; and

(ix) Income and expenditure of the
foundation must meet the following criteria.

(1) The income of the foundation has
been contributed to public charity for not less than 60
percent of the total income of the last three previous
accounting periods;'’

(2) The income of the foundation does
not derive from sales or services in an ordinary
course of business; "'

(3) Public charitable expenditure must
be at least 75 percent of the total expenditure of the
last three previous accounting periods, and at least 65
percent of the total expenditure of each accounting
period; and

(4) The foundation's public charitable
expenditure must be donation which is made to the

public in general in accordance with its purpose.That
is, the expenditure benefiting specific individuals,
groups of persons, or entities cannot exceed 35
percent of the total public charitable expenditures
of each accounting period.

It is to be noted that certain foundations are
not subject to the criteria above, e.g. a foundation
under the Royal Patronage, a foundation founded by
the government to generally assist victims of natural
disasters, terrorism, or for education, etc.

d. Obligations of published public
charitable institutions

A foundation that has been published to be
a public charitable institution in the Government
Gazette is subject to obligations required by the
Notification of the Ministry of Finance: "

(i) specify the order of its publication on
receipts issued to donators:

(ii) submit minutes of meeting, balance
sheet, income statement and operational report of
the past accounting period to the Revenue Department
within 150 days from the ending date of the
accounting p«eriod;13 and

(iii) notify the Revenue Department of its
change of name or objectives registration within 60
days from the date of the registration.

e. Revocation of published public
charitable institutions
The Office of the Revenue Department where

' However, this shall not apply to cases where a foundation’s establishment certificate specifies that income of the foundation shall derive

only, or its expenses must be from fruits of the foundation, or there is a necessary cause to accumulate revenue for operation of a project

in accordance with the foundation’s objectives.

"! This does not apply to sales or services in relation to religion, education, health facility, or social work on a condition that the income

derived is not used in other ways.

** The Thai Red Cross Society, temples, government health facilities, and government educational institutions are not subject to these

obligations,

* The submission of the documents is to be made through the Revenue Office where the foundation is located.
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a published public charitable institution is located

has to examine documents and other evidence in
relation to the performance of the institution. If it
appears that one of the following actions is carried
out without reasonable cause, the Office has to notify
the Revenue Department of the results of the audit,
so that the Revenue Department will go through
the process of revoking the status of the published
public charitable institutions of such institution. The
revocation shall be effective form the accounting
period following the accounting period that the
revocation of the institution is published in the
Government Gazette.

(i) the foundation's or the committee’s
operations are not in line with the foundation’s
objectives; or, the objective aims to provide benefits
to specific individuals, groups of persons, or entities;
or the foundation’s name is used for the benefits of
specific individuals, groups of persons, or entities;

(ii) Income and expenditure of the
foundation does not meet the following criteria.

+
v
~

25

(1) The income of the foundation has
been contributed to public charity for less than 60
percent of the total income of the last three previous
accounting periods (with certain exceptions for cases
where the income only derives from fruits of the
foundation);

(2) The income of the foundation derives
from sales or services in an ordinary course of
business unless the sales or services are in relation
to religion, education, health facilitation, or social
work, with a condition that such income isnot be
used in other ways.

(3) Public charitable expenditure is less
than 75 percent of the total expenditure of the last
three previous accounting periods, and less than 65
percent of the total expenditure of each accounting
period (unless there is a reasonable cause);

(4) The foundation's public charitable
expenditure is not made to the public in general; and

(5) The foundation fails to perform the
obligations stated in d..

The revoked foundation can submit a request
to be published as a public charitable institution
after three accounting periods from the accounting
period that its status was revoked.

f. Comment

Since the new criteria are different from
the previous one stipulated in 2012 for several
requirements such as the name of the foundation,
or the ratios of the income and expenditure have
been altered. Therefore, it might be advisable for
the foundations which wish to become published
public charitable institutions to understand and pay
close attention to these new requirements; so there
might be a lower possibility for their applications
to be denied.
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1l 2550 wAm 1,500,000 Tu x 2
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5(+1)
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gasuaTNduIuT =

47494 13,000,000 - 3,000,000 = 10,000,000 LW

5
1l 2559 = 10,000,000 x T 3,333,333.33 U

I

4
1 2560 = 10,000,000 x e 2,666,666.67 UM

3
1l 2561 = 10,000,000 x o 2,000,000 LW

[}
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12563 = 2,612,459 x 33.046% = 863,313 UM
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\ 2559 = 13,000,000 x 40% = 5,200,000 LW
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